THE ATTORNEY GENERAL
OF TEXAS |

AUSTIN 11, TEXAS
PRICE DANIEL
ATTORNEY GENERAL

August 24, 1948

Hon, Alfred M. Clyde Opinion No, V=667
District Attorney
Fort Worth, Texas Re: The legeality of the

payment of travel ex-
penses of witnesses
subpoenaed in a de-
pendency case.

Dear Sir:

Reference is made to your recent request,
vhich reads, in part, as follows:

"We have several dependency cases
pending in the Civil Courts of Tarrant
County in which the Chief Probation Of-
ficer has filed an action in the name of
the State to declare the children neg-
lected and dependent children and to
make them wards of the Court in order
that they may be protected in accordance
with the statutes of this State.

"In & recent case . . . in the 17th
District Court, Tarrant County, Texas, 1t
was necessary to subpoena a number of wit-
nesses from counties surrounding Tarrant
County . . . The above mentioned cause
was held on July 29, 1948, and at the com-
pletion of the hearing, the subpoena with
8 request for iraveling expenses was pre-
sented to Mr., Lewis D. Wall, Jr,, District
Clerk of Tarrant County, Texas, Payment
wes refused on the basis that under the
lews of Texas there are no provisions for
paying the fees of witnesses except in
criminal cases. In order to adequately
prove the allegations made in our petition
it was necessary that the abeve named wit-
nesses appear. :

"The Prosecution of our pending cases
will depend largely upon the gtatements of
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witnesses who must be subpoensed from sur-
;oundigg counties, but we are reluctant to
issue such subpoenas unless there is some
assurance that the witnesses will be reim-
bursed for their traveling expenses. I
wvould appreciate an immediate ruling in
this matter in order that I may know how
to proceed.” (Emphasis added)

Article 2338-1, Section 13, V. C. S., pro~
vidzs, in part, as foliows:

"The Judge may conduct the hearing
in an informal manner and may adjourn the
hearing from time to time. In the hear-
ing of any case the general public may
be excluded. All cases involving chil-
dren shall be heard separately and apart
from the trial of cases agalnst adulis,

"If mo jury is demanded, the Judge
shall proceed with the hearin;n When the
proceeding is with & jury, the verdict
shall state whether the juvenile is a :
'delinquent child! within the meaning of
this Act, and if the Judge or jury finds
that the child 1s delinquent, or otherwise
within the proviasiems of this Act, the
court may by order duly entered proceed
as follows:

"(1) place the child on probation or
under supervision in his own home or in
the custody of a relative or other fi1t
person, upon such terms as the court shall
determine;

"(2) commit the child to & suitable
public institutien or agency, eor to &
sultable private 1nstitetion or agency
authorized to care for children; or to
place them in suitable famlly homes or
parsntal homes for an indeterminate per-
iod of téme, not extending beyond the
time the child shall reach the 2ge of
twenty-one (21) years;

"(3) make such further disposition as
the court may deem to be for the best in-
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terest of the chlld, except as herein
otherwice previded.

"No adjudication upon the status
of any child in the jJurisdiction of the
court shall operate to impose any of the
civil disabilities ordinarily 1ugosed'by
conviction, nor shall any child be deem-
~ ed & criminal by reason of such adjudi-
cation, ner shall such adjudication be
deemed a conviotion, nor shal]l any chi
rged with or copvicted of & ¢ril
: " {(Emphasls ours

Section 21 of the same Artiole provides that
an appeal may be taken by any partyaggrieved to the
Court of Civil Appeals, and the case may be carried to
 the Supreme Court by writ of error or upon certificate

a8 _in other civi;uclses.

——

o That a juvenile procesding is not criminal
in pature is clearly evidenced in the holding of the
court in the case of Dendy v. Wilson, 142 Tex. 460, 179
S.W.(2d) 269, wherein the court stated: '

“his Act does not undsrtake to com-
vict and punish & child for the commis~
sion of & crime, , . The only issue to
be determined at the trial 1s whether the
juvenile 18 a 'delinquent child' within
the meaning of the Act, , :

¥ « o It has been repeatedly held

by other courts, ian comstruing acts simi-
1ar .to the one under consideration, that
such statutea are not criminal in nature,
and where their purpose 1s for the educa~
tion and reformation of the minor, and the
institution to which he-or she 18 commit-
ted 1s not pemal im nature, the denial of
the right of a jury trial is not a viola-
tion of the Constitution . . .

"If the objects of the Act are to be
accomplished, the proceedings thereunder
must necessarily be civil im nature, and
while in some respects the erders or the
judgment of the court may have the char-
acteristics of a judgment in & criminal




Hon. Alfred M, Clyde, page 4 (V-667)

case, the customary rules of evidence in
civil cases, developed through long ex-

perience as essential in arriving at the
truth with reasonable certainty, must be
followed."

It is apparent from the foregoing that such
cases are clvil in their nature. In fact, one of the
main purposes for which the above Act was passed was
to remove the stigma of crime from the juvenile in
such cases,

After & careful investigation and search of
the statutes, we are unable to find any statute provid-
ing for or authorizing the payment of traveling expenses
of witnesses in such proceedings. Art. 2338-1, suprs,
makes no provisions whereby such witnesses may be reim-
bursed for traveling expenses when brought before the
court in such hearings.

Since such cases are civil in their nature,
and in the absence of any authority to compensate such
witnesses, it is our opinion that such witnesses may
not be reimbursed for traveling expenses. Although the
officers may encounter extreme difficulty in obtaining
witnesses in such proceedlngs, nevertheless the duty of
supplying such compensation rests exclusively with the
Legislature.

SUMMARY
Witnesses subpoenaed in juvenile de-

linquency cases may not be reimbursed for
traveling expenses under presently existing

statutes,
Yours very truly,
APPROVED: . ATTORNEY GENERAL OF TEXAS
FI% ASSISTANT By % :wa(/tf/&wv"
ATTORNEY GENERAL ruce Allen

Assistant
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